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Any per-son aggrieved by this Order-In-Appeal may file an appeal or revision application, as the
one may be against such order, to the appropriate authority in the following way :

Revision application to Government of India:

(«) ta sn<a grc 3r@fa, 1e94 #t errar sag rg mai a qata arr at.
'3Y-'cfffi cB" ~~ q-<'jcb cB" 3Rflm g7terr 3re4at aft fra, ad arz, fcRc=r ½?!IC"llJ, ~
far, atf ifera, #la ha a,imf, {ft : +1o001 at 6t ft afe;]

"'(i) A revision application lies to the Under Secretary, to the Govt. of India,. Revision Application Unit
Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New~ _
Delhi - 110 001 under ~ection 35EE of the CEA 1944 in respect of the following case, governed bffirst-
provlso to sub-section (1) of Section-35 ibid:

.. ,' .-..

(ii) - ~ ~ c#l" NR a ca ht grRar ffi "fl" fcl?"m ii0-sPII-< m ~ -cbl-<l!Sll~ -P,' zrr
fa4t ugrur kw rasrur ma ura gg mrf #, m fcl?"m ·-1-J0-s1J11x m ~ if -=qrg qg fcR:fi
cbl-<l!Sllsi if <TT fcl?"m RT0Grr 'al m at ufsu a ahr g{ st I . ' ,

(ii) In case of any loss of goods where the loss occur in vast tom a tory95± ore
another factory or from one warehouse to another during the course of processifl§· ~d.t;fh.ee,-.:f!a,o8J? !~~in a
warehouse or in storage whether in a factory or in a warehouse. • ~tJ-3 ~lt'~f ~;
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(cf5") _~-mr cB" ~ fcR:fr ~ m ~ if Pllltf?la T-f1(Yf LR m ~ cB" fc!Pll-lt01 if -3q£i1~1 ~ ~
T-f1(Yf LR 3ala zyca # Re #mar '5fl' 'Bmf a are fat z, u kt # Pllltf?la i 1

(A) In case of rebate of duty of excise on goods exported to any country or territory outside
India of on excisable material used in the manufacture of the goods which are exported
to any country or territory outside India.

(B) In case of goods exported outside India export to Nepal or Bhutan, without payment of
duty.

3ml1i '30llqrJ ctr sq1a zea # gar a fg wit set afee "BR1+{ & shh ha srrzr
'5fl' -~ m ~ frrwr * lje11Rlcb ~, ~ * 8Rf tfITTcf m ~ LR m GfR if fcm:T
ff@fu (i.2) 1998 m 109 rr fga fag g tl

(c)

(1)

Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order
is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.109
of the Finance (No.2) Act, 1998. · .

~e'910~ ,ro (ainfu;r) f.'t~~1qo!I, 2001 ,i;. m1'f g ,i; 3krfu f<lf.'tf<\tc m fflli s"/c-B i\ 0
at ,fit #, hfa sme # #R smear )Ra Reis cfl-;::r 1=fTff cB" 'fl

0
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3mar al at-?t 4Rii # arr Ufa 3m2a fan rt a1Reg fr# rrr arar z.a yr sff*~ m 35-~ if frrmmr im-4rat # art €tr-6 ar #t ffl m ~
afegI

The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is communicated and shall be accompanied by
two copies each of the 010 and Order-In-Appeal. It should also be accompanied by a
copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section
35-EE of CEA, 1944, under Major Head of Account.

(2) RRau 3mar rt Gj via+a a y Garg m ats ma ztat q1 2oo/--ctR=f
431ar #l urg ah sf iaira v Garg unr & cTT 1000/- ctr -ctR=f~ ctr ~ I

The revision application shall be accompanied by a fee of R~.200/- where ·the amount-0
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more
than Rupees One Lac.

#tr zca, #tu sqra zyea vi at a ar4lat =nrzurf@eras # ffl~:-·
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(«) btu 5qrzca 3rf@,fr , 1944 ctr tfRf 35-#r/35-~ sinfa

Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

'3cfe1fc;i@a qR.;§q 2 (1) 0 aar; 3rR # 3TciITTIT at ar8, ar@at a mu#ta zea,
' a4hr Gal<a zre vi arm an@4ta uruf@raw(free) #t ufga bit q1eat, ssiqlql
n 2nd'Bfffi, <Sl§Alctl ~, J-lflxcll , FR:£-FFll~lx, J-1$ACtlisllCt-3Booo4

(a) To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at
2nd Floor, Bahumali. Bhawan, Asarwa, Girdhar Nagar, Ahmed~~~~_.::-re.P.~04. in case of appeals_
other than as mentioned in para-2(1) (a) above. .,1.,~:i.J::, -~~···,\,".,
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The appeal to the Appellate Tr.iJ;>.unal shall bf:;. file91 _in, quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Rs.10,000/- where amount of duty/ penalty/ dem~nd I refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate _public sector bank of the place where the bench of
the Tribunal is situated.

(3) zuf za 3sti as{ pa mezii at arr eh & rt p sit # fg ha al Tar
. -3q4cra ctrr "ff fcl?<TT um aReg gr a # zig; fl fas fear 4et cl?Pt "ff ffl fg
zrenferf 3gt8)a =urzaf@raw al y s@a zn a#4ta var at va Gras fr \j'f@T "61

In case of the order covers a number of order-in-Original, fee for each 0.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

(4)

0

(5)

0

rllllllcill ~~ 1970 <:f~ cBl" ~-1 a aiafa fefRa fag rar sq
3rr4ea z corr#gt zenfnf Rsfa ,f@rant a an? # rat st ya 4Rau 6.6.5o iRr.
cbl.-llllllcill ~ Rcf5c c'frrT 'ITT1T ~ I

One copy of application or 0.1.0. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-I item
of the court fee Act, 1975 as amended.

~. 3tR ~ i=fll=fC'1T cnl" Pl4-5! 01 ffl cf@ frr<:r:rr cti- 3tR m UiR o-11 cb ftj"a fcl?<TT \iiTdT t \Jfl"
it zca, #ha Gara zca vi @ala 3r4)l muf@ran (araff@fer) A<Ff, 1982 ~ R1%c=f
&
Attention is invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

o #tar zrca, #tu surd zyca vi aaa 34ta =nznf@raw (frb),
,Re37flata aaanj1Demand) vi Zs(Penalty) cpf 10%~u!mcf5'FIT
~%I~, ~~ uim 10~~%!(Section 35 F of the Central
Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

aha 3nayea sj taro ah siafa, sf@#a@tr "a»farat air(DutyDemanded)
a. (Section)~ 1Dha&affRaft;
z f@rear rahe fez alft;
auaRee failkfr 6 ha2~-

> wqfsat v«if@a sf@auseqa saw at geaa }, rf)er atfsa ah ?sf@gqasf aarfrTr
i.

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commissioner would have to be pre-deposited, provided that the pre
deposit amount shall not exceed Rs.10 Crores. It may be noted that the pre-deposit is a
mandatory condition for filing appeal before CESTAT. (Section 35 c (2A) and 35 F of the
Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

Under Central Excise and Service Tax, "Duty demanded" shall include:
· (i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

s an2ra ,R orfha hf@razorhra@ire srrar zyes qr ausa4Rea elatt fag rg zrea a 10%

~·'CR' 2ft sgi#aa awe R4af@a staaavs1omaru a~lsad el
In view of above, a_n appeal against this order shall lie' before the TribuJ.lal-e~~payment of

10% of the duty demanded where duty or duty and penalty are in dis/:!fJi1:;".eq~~: where
penalty alone is in dispute." "?l"· ,,,. .r-;,\., J',;../~>3 VJ<&' 3
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ORDER-IN-APPEAL

The present appeal has been filed by M/s. Sudhir Jagabhai Parikh, Shop No. 4,

Samnavya Apartment, Behind Sarkarivasahat, Vastrapur, Ahmedabad - 380054 (hereinafter

referred to as "the appellant") against Order-in-Original No. COST-VI/Dem-
•l 15/SUDHIR/AC/DAP/2022-23 dated 14.12.2022 (hereinafter referred to as "the impugned•

order") passed by the Assistant Commissioner, Central GST, Division VI, Ahmedabad South

(hereinafter referred to as "the adjudicating authority").

2. Briefly stated, the facts of the case are that the appellant were holding Service Tax

Registration No. ACOPP7741HST001. On scrutiny of the data received from the Central

Board ofDirect Taxes (CBDT) for the FY 2015-16, it was noticed that there is difference of

value of service amounting to Rs. 16,23,570/- for the FY 2015-16, between the gross value of

service provided in the said data and the gross value of service shown in Service Tax return

filed by the appellant for the relevant year. The appellant were called upon to submit

clarification for difference along with supporting documents, for the said period. However, O
the appellant had not responded to the letters issued by the department.

2.1 Subsequently, the appellant were issued Show Cause Notice No. V/WS06/O&A/SCN-.

309/2020-21 dated 28.12.2020 demanding Service Tax amounting to Rs. 2343,536/- for the

period FY 2015-16, under proviso to Sub-Section (1) of Section 73 of the Finance Act, 1994.

The SCN also proposed recovery of interest under Section 75 of the Finance Act, 1994; and

imposition of penalties under Section 77(1)(c), Section 77(2) and Section 78 of the Finance

Act, 1994.

2.2 The Show Cause Notice was adjudicated, ex-parte, vide the impugned order by the

adjudicating authority wherein the demand of Service Tax amounting to Rs. 2,43,536/- was 9
confirmed under proviso to Sub-Section (1) of Section 73 of the Finance Act, 1994 along with

Interest under Section 75 of the Finance Act, 1994 for the period from FY 2015-16. Further

(i) Penalty of Rs. 2,43,536/- was imposed on the appellant under Section 78 of the Finance

Act, 1994; (ii) Penalty of Rs. 10,000/- was imposed on the appellant under Section 77(1) of

the Finance Act, 1994; and (iii) Penalty of Rs. 10,000/- was imposed on the appellant under

Section 77(1) of the Finance Act, 1994.

3. Being aggrieved with the impugned order passed by the adjudicating authority, the

appellant have preferred the present appeal, inter alia, on the following grounds:

e The appellant are engaged in trading and photography,$erviduring the FY 2015-16.
I,.,;:.• ~"- --· ,,. . ',,,/ ~...,- •...;:_., !,;;_, f.\
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a Their income from trading and photography service is as under:

Sales income from Trading activities 10,00,000/

Less: Purchase 9,05,900/

Net Profit 94,100/

Photography income 6,23,570/

Less; Expenses 3,95,140/

Net Profit from photography business 2,28,430/

Total income from service 6,23,570/

below basic exemption limit
f

.
e Their income is from service is below exemption limit so that they were not fall under

service tax regime ard not liable to take service tax registration.

O • Te have also submitted copies of Income Tax Return, Profit & Loss Account, for

the FY 2015-16 along with appeal memorandum.

"3.1 The appellant have submitted additional submission, vide their letter dated 27.06.2023

submitted during the course of personal hearing on 03.07.2023. In their additional submission,

they have, inter alia, submitted that their purchase was amounting to Rs. 9,05,900/- with no

opening and closing stock as mentioned in Income Tax Return form on page No. 13 showing

opening stock and purchases. The opening and closing stock of balance sheet is on page no.

11 resulting in sale of Rs. 10,00,000/ i.e. gross profit of Rs. 94,100/- i.e. around 10%. This

proves that they have trading income as well as photography income. Trading income is liable .

for VAT under Gujarat VAT Act and the Photography income is liable for tax under service

0 tax regime. The service tax income is not liable for service tax. The appellant also submitted

an affidavit that at the time of filing return the service income shown as Rs. 16,23,570/- be

read as Rs. 6,23,570/- as sale of service income and Rs. 10,00,000/- as sale of goods income.

4. Personal· hearing in the case was held on 03.07.2023. Shri Nitin M. Pathak, Chartered

· Accountant, appeared for personal hearing on behalf of the appellant and reiterated

submission made in the appeal and the additional written submission with· supporting

documents submitted at the time of personal hearing. He submitted that the appellant had

earned part of the income of Rs. 10 lakhs from sale of goods and an income of Rs. 6,23,570/

from sale of services. However, the entire income was erroneously shown in the ITR as from

sale of services. He drew attention to para three regarding application of funds in the ITR,

where inventory is shown as nil and serial number six of debits to profit and loss account,

where purchase of goods is shown as Rs. 9,59,900/-. He contended that these same goods

were traded by the appellant with 10% profit m · · re inadvertently, not shown as

s·.·,_
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sale of goods. He also drew attention to their profit and loss account for the FY 2015-16,

where bifurcation of income from sales of goods and from photography service is shown

separately. They have also submitted an affidavit in this regard. He undertook to submit a

copy of balance sheet, ledger, sample invoices for sale and purchase of goods, etc. within a

week.

5. I have carefully gone through the facts of the case, grounds of appeal, submissions

made in the Appeal Memorandum and documents available on record. The issue to be decided

in the present appeal is whether the impugned order passed by the adjudicating authority,

confirming the demand of service tax against the appellant along with interest and penalty, in

the facts and circumstance of the case, is legal and proper or otherwise. The demand pertains

to the period FY 2015-16.

6. · I find that the main contention of the appellant are that (i) they were engaged in

trading and photography service during the FY 2015-16 and their income from Trading

activities was Rs. 10,00,000/-, which was liable for VAT under Gujarat VAT Act and not

service tax; (ii) their income from Service activities was Rs. 6,23,570/-, which was below

exemption limit and thus, no service tax payable by them. It is also observed that the

adjudicating authority has passed the impugned order ex-parte observing that the appellant not

submitted any written submission as assured during the personal hearing or not submitted any

request for extension of time limit for filing their written submission.

O

7. On verification of the documents submitted by the appellant, i.e. Profit & Loss

Account and Income Tax Return for the FY 2015-16 and affidavit dated 07.06.2023, I find

that during the relevant period, the appellant were engaged in trading activities as well as

providing photography service and their income from Trading activities was Rs. 10,00,000/-

and Service activities was Rs. 6,23,570/-. The sale of goods I trading of goods falls in 0
Negative List as per Section 66De) of the Finance Act, 1994. Hence, the appellant are not

liable to pay service tax on the said amount of Rs. 10,00,000/-. Section 66D(e) of the Finance

Act, 1994 reads as under:

"SECTION 66D. Negative list ofservices.

The negative list shall comprise ofthefollowing services, namely:

(a)

(e) trading ofgoods;"

6
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8. As regard the remaining income of Rs. 6,23,570/- for the FY 2015-16 for which the

appellant contended that they were eligible for benefit of threshold limit of exemption as per

the Notification No. 33/2012-ST dated 20.06.2012, I find that the appellant not submitted any

income details for the FY 2014-15, which is relevant for the exemption under Notification

No. 33/2012-ST dated 20.06.2012 for the FY 2015-16. Therefore, the benefit of threshold

exemption cannot extended to them. In view of the above, I hold that the appellant is not

eligible for any exemption on income of Rs. Rs. 6,23,570/- for the FY 2015-16 and they are

liable to Service Tax of Rs. 93,536/- for the said income received by them during the 'FY

2015-16.

9. In view of the above discussion, I uphold the order passed by the adjudicating

authority for demanding Service Tax of Rs. 93,536/- along with interest for the FY 2015-16

and set aside the order for demanding remaining Service Tax amount. Needless to say that the

'penalty under Section 78 of the Finance Act, 1994 is required to be reduced to the Servic.e

Tax demanded and upheld in this order, i.e. Rs. 93,536/-. However, in view of the clause (ii)

of the second proviso to Section 78(1), if the amount of Service Tax confinned and Interest

thereon is paid within the period of thirty days from the date of receipt of this order, the

penalty shall be twenty five percent of the said amount, subject to the condition that the

amount of such reduced penalty is also paid within the said period of thirty days. I also uphold

the rest of the impugned order imposing penalty, however, looking to the circumstances and

quantum of the demand, I order for reducing the penalty to Rs. 2,000/- under Section 77(1) of

the Finance At, 1994; and Rs. 2000/- under Section 77(2) of theFinance Act, 1994.

0 10. aftaaft af Rt +&sfta R4rt sq1m a@a futsrare1
The appeal filed by the appellant stands disposed of in above tenns.

%-98
(Shiv Pratap Singh)

Commissioner (Appeals)

Attested

(}&
(R. C. Maniyar)
Superintendent(Appeals),
CGST, Ahmedabad

By RPAD / SPEED POST-

To,
Mis. Sudhir Jagabhai Parikh,

7
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The Assistant Commissioner,
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Respondent

Copy to:
1) The Principal Chief Commissioner, Central GST, Ahmedabad Zone
2) The Commissionei·, CGST, Ahmedabad South
3) The Assistant Commissioner, CGST, Division VI, Ahmedabad South

L,istant Commissioner (HQ System), CGST, Ahmedabad South
(for uploading the OIA)
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